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1. EXECUTIVE SUMMARY

In order to meet European Union standards, the judicial systems of Albania, Bosnia
and Herzegovina, Kosovo, Macedonia and Serbia have gone through a long process of
reform. Although a number of significant reforms have been conducted in the field of
criminal legislation in all countries, reports of relevant institutions/organizations indicate
that the criminal law systems still are not fully functional and do not fully ensure adequate
protection to all persons that need legal protection and assistance throughout the entire
criminal proceeding. There are also certain challenges in the functioning of ex officio
systems that significantly impair their efficiency and affect the provision of effective defense
to defendants in criminal proceedings.

The Research on the effectiveness of the legal protection system of the accused in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia was conducted by the
Helsinki Committee for Human Rights in Republika Srpska and partner organizations in the
region in the period of September 2015 - January 2016. This research was realized within
the project: Enhancing the protection of the rights of the accused in Albania, Bosnia and
Herzegovina, Kosovo, Macedonia and Serbia which aim is to contribute to reinforcing the
system of legal protection of the accused in five countries in the region. Implementation of
the project is financially supported by the American Agency for International Development
(USAID) through the project: Balkans regional rule of law network (BRRLN).

The aim of this research is to identify the most important obstacles and challenges to
the establishment of a transparent and efficient system of ex officio defense in accordance
with national and international standards in all countries, and define recommendations for
improving the existing system of ex officio defense in the region in order to improve the
quality of representation of accused persons. The basic premise is that the reforms
implemented in the field of criminal law in all five countries in the region have not achieved
the expected results. Moreover, of particular relevance to this study, there are certain
problems in the functioning of the ex officio defense system that significantly impair its
efficiency, which affects the provision of effective defense to defendants in criminal
proceedings. The Helsinki Committee for Human Rights in Republika Srpska was responsible
for the process of coordination of the research on the effectiveness of the legal protection of
the accused in five countries in the region with the support of project parmers. Also,
members of the expert Work Group Ex Officio were actively involved in the entire process of
conducting research in order to facilitate the collection of the necessary data.

Bearing in mind that the various national and international organizations and
institutions have conducted different activities in five countries of the region with the aim of
improving the ex officio defense system, the results of this research have summarized all the
existing data in this area. In order to avoid duplication and assure efficiency of the process of
collection of existing data, the applied methods during the realization of research were
adapted to the activities implemented in each country separately when it comes to
representing the accused person by ex officio. Recommendations under this research were
agreed among participants of six consultation meetings that were organized in Albania,
Bosnia and Herzegovina, Macedonia and Serbia. These consultation meetings were attended
by different participants including representatives of bar associations, lawyers, prosecutors,
judges, representatives of academia and civil society organizations.
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2. INTRODUCTION

Through participation in the European integration process Albania, Bosnia and
Herzegovina, Kosovo, Macedonia and Serbia took over the obligation to adopt domestic legal
systems compatible with European Union (EU) legal practice. In order to meet EU standards,
the judicial systems of all five countries are going through a long process of reform.
Although a number of significant reforms have been conducted in the field of criminal
legislation in all countries, reports of relevant institutions/organizations indicate that the
criminal law systems still are not fully functional and do not fully ensure adequate
protection to all persons that need legal protection and assistance throughout the entire
criminal proceeding.

The relationship between the lawyers and their clients in all countries is regulated by
inter alia the Codes of Ethics of the Chambers of attorneys and by the Law on the Legal
Profession. According these documents and international standards in this field lawyers are
obligated to provide effective legal assistance for clients who are not in position to pay for
services. When it comes to fulfilling of these obligations in practice, lawyers in all countries
have been faced with diverse problems. Results of Comparative analyses of criminal defense
in five countries of the region emphasized that there is no transparent mechanism in place
when lawyers are appointed and paid ex officio. Further, their fees are usually not paid on
time or not paid at all Lawyers in all five countries believe that the appointment, payment
and competence development of ex officio lawyers needs to be enhanced as it is burdened by
lack of transparency, corruption and inequality. This both harms the profession of lawyers
and, far more importantly, it harms the rights of accused to be legally properly represented
and protected as well. Although the relevant data indicate that there are a large number of
CSOs in all five countries that provide legal assistance, it is obvious that they provide more
civil than criminal legal assistance. On the other hand, a large majority of lawyers in all
countries do not recognize opportunities for cooperation with CSOs.

Research on the effectiveness of the legal protection system of the accused in the five
countries in the region was conducted within the project Enhancing the protection of the
rights of the accused in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia. This
project has been implemented by the Helsinki Committee for Human Rights in Republika
Srpska in cooperation with partner organizations in the region with the aim to contribute
to reinforcing the system of legal protection of the accused in the five countries in the
region. The starting point for the realization of this research is the document Comparative
analysis on the criminal defense advocacy in Albania, Bosnia and Herzegovina, Kosovo,
Macedonia and Serbia, which was created in February 2014 under the program "Balkans
regional rule of law network (BRRLN).”? Pursuance of analysis was used to determine how
establishing a regional network of defense lawyers can contribute to the establishment of
strong, independent and effective advocacy in criminal defense.

L Center for Legal Aid and Regional Development (CLARD), Tirana Legal Aid Society (TLAS), Helsinki Committee for Human

Rights of the Republic of Macedonia, The Network of the Committees for Human Rights in Serbia (CHRIS), Policy Center Belgrade, Bar
Association/ Attorney office “Toji¢,” Bijeljina

2 The network was formed with the aim to improve the rule of law in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and
Serbia by introducing mechanisms for cooperation and exchange of best practices between the bar associations in the region and civil
society organizations dealing with the judiciary.
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The results of the performed comparative analysis on the criminal defense advocacy
in five countries and the work of the members of the expert work groups,® which discussed
problems in the functioning of the criminal defense, showed that all five countries in the
region are facing serious challenges in ensuring the quality of access to justice for all
citizens. In accordance with the recommendations of the above mentioned analysis, it is
necessary to identify the most important issues affecting the establishment and operation of
a transparent system of ex officio defense - particularly in the areas of assigning counsel ex
officio, determination and payment of fees to lawyers involved, ensuring that lawyers have
the skills and competence necessary to provide effective defenses by officio to accused
persons and possibilities for setting up alternative models in ex officio defense.

3. THE PURPOSE AND OBJECTIVES OF RESEARCH

In accordance with the provisions of the criminal law in Albania, Bosnia and
Herzegovina, Kosovo, Macedonia and Serbia, free legal assistance is provided to all persons
accused of certain crimes who are not able to pay for a lawyer. However, experience so far
has shown that, in practice, all five countries are facing problems of enforcing the laws and
ensuring adequate access to justice for all citizens. The most important problems in
providing adequate defense ex officio for accused persons is mostly referred to: the lack of
transparency in the appointment of lawyers by ex officio, and inadequate measures to
guarantee that those appointed provide competent defense for the accused.

The subject of the research is to evaluate the existing legislation and practice in the
provision of defense by ex officio in Albania, Bosnia and Herzegovina, Kosovo, Macedonia
and Serbia, with reference to existing international standards and practices in this area.
Therefore, the focus of the research will be the manner of appointment, payment and
competency of lawyers, who serve as ex officio defense counsel The aim of the research is to
identify the most important obstacles and challenges to the establishment of a transparent
and efficient system of ex officio defense in accordance with national and international
standards in all countries, and define recommendations for improving the existing system of
ex officio defense in the region in order to improve the quality of representation of accused
persons.

The basic premise is that the reforms implemented in the field of criminal law in all
five countries in the region have not achieved the expected results. Moreover, of particular
relevance to this study, there are certain problems in the functioning of the ex officio defense
system that significantly impair its efficiency, which affects the provision of effective defense
to defendants in criminal proceedings.

8 Starting from the results of the analysis formed a total of five expert working group, which consisted of ten members (two

members from each of the five member states BRRLN Network) - Legal Aid and Ex Officio Defense; Media and Public Awareness;
Continuing Legal Education and Training; Bar Chamber Capacity; Criminal Law. Members of the Working Groups were further discussed
previously identified problems and challenges within the criminal defense faced by countries in the region and possibilities for overcoming
them and improving the current situation in this area.
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4. METHODOLOGY

Research on the effectiveness of the legal protection of the accused has been
conducted simultaneously in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and
Serbia, in order to identify the main obstacles to the implementation of an efficient and
transparent system to provide ex officio defense for accused persons. The Helsinki
Committee for Human Rights in Republika Srpska was responsible for the process of
coordination of the research, with the support of project partmers and analysts engaged for
the purposes of the successful implementation of these activities. The research methodology
was developed in close cooperation between the Helsinki Committee for Human Rights in
Republika Srpska, coordinators of partner organizations involved in the project, and
analysts engaged for the purpose of carrying out the survey. Members of the expert Work
Group Ex Officio were actively involved in the entire process of conducting research in order
to facilitate the collection of the necessary data. This research is conducted parallel in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia in the period of September
2015 - January 2016.

The usage of appropriate methods allowed collection of the necessary data on the
research and on that basis production of the final report. The process of the research is
based on three main segments: 1) the process of appointing attorneys for ex officio
procedures; 2) payment for appointed attorneys; and 3) competence to provide
defense for ex officio. During the realization of this research questioning methods were
applied in order to collect the necessary data on the basis of statements of the examinees.
The quantitative - qualitative content analysis of documents was also used in order to collect
necessary data from the secondary sources. Given that there are different legal and cultural
environments in Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia, a
comparative analysis was applied to compare the achieved results related to a defined
research topic. Findings of conducted research are based on a review of relevant documents,
realized interviews with target groups, responses of the target groups to a questionnaire
developed by the research team, as well as the results of focus groups discussions organized
by the research team.

a) Review of relevant documents related to a defined research topic (documents of
national and international organizations and institutions, international standards,
conventions, media reports). Analysis of secondary sources allowed the collection of data
necessary to define the key findings and recommendations. An overview of collected
documents also provided the comparison of the international standards and obligations in
connection with the appointment of ex officio defense with the current situation in practice
in all five regional states. The analysis of secondary sources includes information related to
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia. In addition, the analyses of
secondary resources in Serbia included the minutes of consultation meetings with
stakeholders (i.e. lawyers, representatives of bar associations, judges, prosecutors, police
officers, representatives of civil society organizations active in the field of Justice) that were
organized by the OSCE Mission to Serbia and the Bar Association of Serbia.*

4
2015).

The consultation meetings were held in Kragujevac (November 3, 2015), Nis (November 5, 2015) and Belgrade (November 12,
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b) A written survey of target groups (lawyers who can represent the accused
persons ex officio, representatives of bar associations, representatives of civil society
organizations active in the field of Justice, representatives of the academic community,
experts for professional development). Interviewing the target groups was carried out in
order to have a better view and understanding of the most important obstacles for
establishing an efficient and transparent system of ex officio defense. The process of the
interviewing was conducted in Macedonia and Albania in order to verify in practice the data
previously collected in the field of criminal defense. In total 55 respondents in Macedonia
answered the previously prepared questionnaire. 23 of those respondents were lawyers, 9
were judges and 8 were prosecutors at the respective courts. Besides that, 15 respondents
were members of the Helsinki Committee for Human Rights of the Republic of Macedonia
and the Coalition of Civil Association “All for Fair Trails,” who observe the judicial
proceeding before the competent courts. In addition, 32 respondents were female while 23 of
them were male. Respondents in Albania completed 46 questionnaires. Among the
respondents, 30 were lawyers in Tirana and other local cities in Albania, while 10 were
prosecutors, judges, and academics. Representatives of the organizations that provide legal
aid answered 6 questionnaires.

c) The focus groups conducted in Bosnia and Herzegovina were attended by
lawyers who serve a sex officio representatives of accused persons, representatives of bar
associations, representatives of civil society organizations that are active in the field of
Justice/provide legal aid, and representatives of the academic community. These focus
groups were attended by 32 participants (male 50%, female 50%) from Bijeljina, Tuzla and
Sarajevo, and lasted between 90 and 105 minutes (average 98 minutes). All of them were
recorded and transcribed for later analysis. After transcription, the research coordinator
listened to the recordings and read all the transcribed materials. The entire discussion was
directed and guided by a moderator, who kept the group focused and ensured that each
participant had the opportunity to express his/her opinion. The moderator asked questions
using the guidelines specifically developed for the session. The participants were mainly
asked to express their opinions and statements, to describe their experiences and to testify
about the experiences of others in connection with the topic. When analyzing the data
collected during the focus group discussions, special attention was paid to the statements
that participants used in order to validate their expressed views, and the sources of
information the participants used to justify their views and experiences on the topic of
discussion. Realized focus groups with representatives of the target groups enabled the
collection of data necessary to identify key gaps and barriers to the establishment of an
efficient system of ex officio defense.

The methodology applied during the realization of this research respected the
particularity of the legal context and culture of each country separately. Bearing in mind that
the various national and international organizations/institutions have conducted different
activities in the five countries of the region with the aim of improving the ex officio defense
system, the results of this research have summarized all the existing data in this area. In
order to avoid duplication and assure efficiency of the process of collection of existing data,
the applied methods during the realization of research were adapted to the activities
implemented in each country separately when it comes to representing the accused person
by ex officio. Recommendations under this research were agreed among participants of six
consultation meetings that were organized in Albania (Tirana, Durres), Bosnia and
Herzegovina (Bijeljina), Macedonia (Skopje), Serbia (Belgrade, Nis). These consultation
meetings were attended by 131 participants (66 female, 65 male) - lawyers, prosecutors,




judges, representatives of bar associations, representatives of academia and civil society
organizations.

5. INTERNATIONAL STANDARDS FOR PROTECTION OF
HUMAN RIGHTS OF ACCUSED

5.1. International instruments that provide the legal representation to accused

As it is stated in numerous national and international documents, access to justice is
one of the fundamental to the protection of human rights. In order to ensure that obligations
imposed by law are properly met, these documents all recognize that a person has a right to
legal representation when his/her fundamental rights to liberty and life are put at risk. The
Universal Declaration on Human Rights, for example, provides for the presumption of
innocence, the right to be tried without unnecessary delay, equality before the law, and the
right to a fair and public hearing by an independent tribunal established by law. The
International Covenant on Civil and Political Rights likewise provides that everyone has a
right to “defend himself in person or through legal assistance of his own choosing; to be
informed, if he does not have legal assistance, of this right; and to have legal assistance
assigned to him, in any case where the interests of justice so require, and without payment
by him in any such case if he does not have sufficient means to pay for it” and to “have
adequate time and facilities for the preparation of his defense and to communicate with
counsel of his own choosing.”

According to International Bar Association standards, the independence of the legal
profession is an essential guarantee for the promotion and protection of human rights, and
is necessary for effective and adequate access to legal assistance. The right to counsel when
charged with a criminal offence is integral part of the right to fair trial a fundamental right
that is recognized by numerous international human rights instruments. According the UN
Basic Principles on Role of Lawyers all persons must have “equal access to lawyers” and such
access must be provided to everyone “without distinction of any kind, such as
discrimination based on race, color, ethnic origin, sex, language, religion, political or other
opinion, national or social origin, property, birth, economic or other status.”® The basic
principles listed in this document have determined that the government is responsible for
ensuring that all people that are in custody are provided with adequate opportunities, time
and facilities to be visited and to communicate and consult with a lawyer without delay or
censorship, and in full confidentiality. Further, the government has the responsibility to
ensure sufficient funding and resources in order to provide legal assistance to the poor and
disadvantaged persons, in cooperation with professional associations of lawyers.

The international standards envisage that “governments, professional associations of
lawyers/educational institutions shall ensure that lawyers have appropriate education and

5

The International Covenant on Civil and Political Rights (Article 14),
http://www.ohchr.org/en/professionalinterest/pages/ccpraspx

6

Adopted at the 8t UN Congress on the prevention of Crime and Treatment of Offenders that take place in Havana in 1990




training designed to promote knowledge and understanding of the role and the skills
required in practicing as a lawyer, and be made aware of ideals and ethical duties of lawyer
and of human rights and fundamental freedoms recognized by national and international
law.”” Accordingly, the existing programs of education should strengthen their legal skills,
increase awareness of ethical and human rights issues, and train lawyers to respect, protect,
and promote the rights and interests of their clients. In practice, the quality of the legal
services that have been delivered to accused persons could be influenced by various factors
such as: what resources the accused person has; what mechanisms are in place to provide
the legal assistance via an appointment system; the competences of appointed lawyers; the
quality of its education and training; the sufficient number of competent appointed lawyers;
the caseload by appointed lawyers.

Despite the recognition of importance of defense lawyers in international human
rights instruments as well as in the national constitutional laws, the lawyers who work on
behalf of poor or indigent persons are constantly faced with economic pressure, because
they are often paid less than their colleagues in the other parts of judiciary sectors.
Accordingly, they often take on larger case loads, in order to make ends meet, which makes it
difficult to focus on providing effective representation for individual clients. Also, defense
lawyers often lack access to needed resources and/or sufficient time to investigate and
prepare the case, and the prosecution does not always provide the evidence that a defense
lawyer intends to use in trial in order to prepare a defense. This lack of resources can result
in reduced effectiveness and quality of representation of accused persons. The legal
framework cannot protect the rights of the people if they are unaware or do not understand
those rights, which can be especially harmful during the criminal investigation and
proceedings. Governments and professional associations should educate and inform the
public about their rights and duties under the law and the role of lawyers in protecting the
fundamental freedoms, with special attention to be given to the poor and other
disadvantaged persons.?

The availability of legal defense service to people who are suspected or charged with
a crime offence as well as the guarantees of independence of lawyers in fulfilling of their
professional duties without of any restrictions, pressures or interference should be
considered when assessing the quality and extent of legal assistance that is guaranteed to
criminal defendants under international standards and instruments.

5.2. International practice in providing the legal representation to accused
(The U.S. Federal System, Armenia, and Ukraine)

This section examines the practices of the U.S. federal system, Armenia and Ukraine
with respect to the provision of free legal counsel for indigent criminal defendants. U.S.
federal courts have a long history of providing counsel at no charge to criminal defendants
who cannot afford representation, and have a well-developed system that contemplates the
use of public defenders, community legal aid organizations and private attorneys. Armenia
and Ukraine historically did not have systems in place for the appointment of independent
and effective defense counsel. In recent years, though, both countries have enacted sweeping

UN Basic Principles on Role of Lawyers, 27 August to 7 September 1990, U.N. Doc. A/CONF.144 /28 /Rev.1 at 118 (1990)

UN Basic Principles on Role of Lawyers, 27 August to 7 September 1990, U.N. Doc. A/CONF.144/28/Rev.1 at 118 (1990)




judicial reforms that include the creation of systems for appointment of defense counsel to
suspects and accused who cannot afford to pay. Their approaches differ greatly, however.
Armenia has opened a public defender office, which hires full-time public defenders that
provide representation to indigent defendants in the overwhelming majority of cases, while
Ukraine has implemented a free legal aid system, which uses qualified private attorneys to
provide legal aid to indigent defendants.

5.2.1. U.S. Federal System

The U.S. Constitution guarantees the right to counsel in serious criminal proceedings,
and the states and the federal government have implemented systems for ensuring that
indigent defendants have access to counsel In the federal court system, the Criminal Justice
Act of 1964 (CJA) provides federal funds for attorneys, experts, and services necessary for
the adequate representation of indigent individual defendants. Under the CJA, each federal
district is responsible for adopting its own plan for providing representation to qualifying
defendants.®The district’s plan must comply with the minimum requirements set by the CJA
and must be approved by the “judicial council” a panel of trial and appellate judges in the
circuit in which the district lies. The Judicial Conference of the United States issues policies
and guidelines for administration of the CJA and approves funding requests and spending
plans. The Administrative Office of the U.S. Courts, under the direction and supervision of the
Judicial Conference oversees the expenditure of the funds and administers the federal
defender and panel attorney program nationally. Administrative costs are very low — most of
the money appropriated goes to running federal defender programs and paying appointed
counsel.

Types of Representation -Under the CJA, eligible defendants may be represented by
a federal public defender organization,'®a community legal organization, a bar association-
appointed attorney, or a private attorney appointed under the Act (CJA attorney). The CJA
requires appointment of private attorneys in a “substantial proportion” of cases, which has
been interpreted as at least 25% of cases. Nationwide, however, federal defenders receive
approximately 60%of appointments and the remaining 40%are assigned to CJA attorneys.

Eligibility for Representation -In order to qualify for representation, a defendant
must be indigent, as determined by the presiding judge. An indigent defendant must be
provided representation if he or she is:

a) Charged with a serious crime - i.e., a felony or a Class A misdemeanor-or otherwise
entitled to appointment of counsel under the Sixth Amendment to the U.S. Constitution or
Federal law;

b) A juvenile alleged to have committed act of juvenile delinquency;

c) Charged with a violation of probation or supervised release, or facing a change in the
status of supervised release (e.g., revocation or imposition of a new condition);

Each U.S. state has at least one federal district, and there are ninety-four federal districts in total

10

Federal defender organizations are not mandatory, but they exist in ninety-one of ninety-four districts.




d) Under arrest, in circumstances where representation is required by law for an arrestee;

e) Subject to a mental condition hearing;

f) In custody as a material witness; or

g) Facing transfer to the United States from a foreign counftry, in connection with
proceedings designed to verify the offender’s consent for transfer.

Representation also may be provided in the interests of justice for an indigent
defendant charged with a Class B or C misdemeanor or an infraction for which a sentence to
confinement is authorized, or for a petitioner in a habeas corpus proceeding. An indigent
defendant may waive the right to appointed counsel if the waiver is “knowing and
voluntary.” If not, counsel will be appointed regardless of the defendant’s wishes.

Scope of Representation - A defendant for whom counsel is appointed is entitled to
representation at every stage of the proceedings, including “ancillary matters,” from his or
her initial appearance through disposition of the case on appeal Appointed counsel must
appear in person at all proceedings and must obtain leave of the court to have substitute
counsel appear, which will be granted only in exceptional circumstances.

Qualifications of Appointed Counsel - Aside from counsel in capital cases, U.S.
Federal law contains others hold qualifications for attorneys wishing to serve as appointed
counsel Individual district plans require different qualifications and levels of experience.
Many but not all mandate that CJA attorneys be admitted to the bar of the particular district,
in addition to being a member in good standing of a state bar. Other common requirements
include: criminal ftrial experience; knowledge of the Federal Rules of Criminal Procedure,
Federal Rules of Evidence, and Federal Sentencing Guidelines; and recommendations from
judges, prosecutors and other defense attorneys. Finally, some districts have implemented
mentorship and/or CLE programs require some or all CJA attorneys to participate in those
programs. In the District of Connecticut,! for example, less experienced attorneys are often
admitted to the “CJA panel” - i.e., the list of eligible attorneys - on a probationary basis,
during which they may take cases but must receive mentoring from a more experienced
attorney and attend training programs provided by the Federal Defender. All full-fledged
panel members and attorneys in the Federal Defender’s office are expected to serve as
mentors to probationary panel members. Every attorney on the panel must complete
relevant CLE courses, provided by the Federal Defender or otherwise.

Appointment Process and Duration - As with eligibility, Federal law does not
regulate the process by which attorneys are appointed and different districts have adopted
different approaches in this regard. In the District of Connecticut, for example, all attorneys
wishing to serve as appointed counsel must submit an application to a “standing
committee” composed of: the Federal Defender (or his designee); five qualified private
attorneys appointed by the Chief Judge of the District (who serve two-year, renewable
terms); the Clerk of Court, who serves as a non-voting member; and a CJA panel
representative. The standing committee reviews applications and passes them on to the
Chief Judge of the District with a recommendation, in writing, for approval, denial or
admission on a probationary basis.

11

The District of Connecticut is used as an example throughout this research because the researcher, Sarah Freuden, worked in
that District and therefore is particularly familiar with its CJA plan.
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Approved attorneys are admitted to the CJA panel for three years, which can be
renewed upon invitation or successful re-application. Serving on the panel is a privilege, not
a right, and the board of judges may remove a member in the interests of indigent
defendants without providing a formal complaint procedure or appeals process for the
attorney. In practice, the Federal Defender conducts periodic reviews, consulting with judges,
prosecutors, and other panel attorneys (particularly those who have served as mentors), to
determine whether attorneys should be removed from the panel Appointment of CJA
attorneys as counsel for indigent defendants is made on a randomized, rotational basis. In
certain circumstances, however, a particular attorney - even one who is not on the CJA panel
- may be appointed to ensure that the accused receives effective representation. For
example, an attorney that possesses special expertise on the issues involved the case may be
appointed in order to best serve the accused. CJA attorneys may refuse appointments, but
three successive refusals may constitute grounds for removal

Fees and Payment of Appointed Counsel - The Judicial Conference sets guidelines
for payment, which must comply with the maximums set forth in CJA. At present, CJA
attorneys are paid an hourly rate of $129in non-capital cases, which includes attorney
compensation and office overhead. The CJA limits total compensation for categories of
representation (at present, $10,000 for felonies, $2,900 for misdemeanors, and $7,200 for
appeals). Maximums may be exceeded if the presiding judge certifies that a higher amount is
necessary to provide fair compensation and the Chief Judge of the relevant Circuit Court of
Appeals approves. Courts are encouraged to require case budgeting for any case where
representation is likely to exceed 300 hours of attorney time or $30,000.In order to obtain
payment for their services, CJA attorneys must submit a standardized paymentrequest
voucher within forty-five days of the disposition of the case. The Clerk's office reviews the
form for completeness, compliance with the guidelines, and mathematical accuracy. The
presiding judge then reviews the request for reasonableness. The Chief Judge of the Circuit
or his designee conducts the review for reasonableness if the requested compensation
exceeds the statutory maximum. Absent extraordinary circumstances, judges are expected to
act upon a request for compensation within thirty days.

5.2.2. Armenia

In 2006, ABA ROLI helped support the establishment of the Public Defender’s Office
(PDO) in Armenia, making it the first former Soviet country to implement a public-defender
system. Prior to the establishment of the PDO, criminal defense lawyers for indigent
defendants in Armenia were appointed by investigators or prosecutors with whom they had
close relationships, which seriously compromised defense counsel’s independence and the
potential for effective, quality representation. Now, the PDO provides legal aid for indigent
defendants in all criminal cases and some civil cases as well.

Eligibility for Representation -Under Armenian law, indigent defendants are entitled
to free representation in all criminal cases. Criminal defendants apply directly to the PDO for
free legal services. At present, the PDO accepts all applications, often without investigating
the client’s ability to pay due to the Office’s budgetary constraints. From January to October
2015, the PDO represented individuals in 3,780 criminal cases.
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Structure of the PDO -The PDO is a part of the Chamber of Advocates (Armenia’s
bar association) and is formally led by the Head of the Chamber of Advocates (Head CA), who
is responsible for the overall direction of the Office, including its policies and budget, as well
as employment of attorneys and formal decision making. Being a part of the Chamber of
Advocates ensures that the PDO is free from interference or direct control by the judiciary,
executive or legislative branches.However, the Government of Armenia must approvethe
PDO’s annual budget, which has been approximately $600,000 for the last several years,
despite an increasing caseloadThe Head CA is responsible for nominating the Head of the
Public Defender’s Office (Head PD), which the Chamber‘s Board must approve.The Head PD,
who does not have an active caseload, is responsible for managing day-to-day operations of
the PDO and assigning cases. A deputy and two assistants, who do have active caseloads,
assist the Head PD.

At present, the PDO employs just over fifty full-time public defenders. Approximately
half of those attorneys are located in Yerevan; the others are spread across ten regional
satellite offices. Public defenders handle an average of ninety-five cases per year, not
including appeals, representation of victims, or civil cases. They generally are responsible for
all aspects of their cases, because the PDO has a minimal management structure and very
limited administrative and clerical support staff. In addition to full-time public defenders, the
PDO hires parttime attorneys, as needed, to accommodate variable caseloads. The Law on
Advocacy also permits the PDO to contract with private counsel, but the Office rarely does so
due to budgetary limitations.

Hiring and Retention Processes-Armenia uses a competitive process to select
public defenders. Attorneys must first pass a written exam, and then engage in an oral
interview. Public defenders selected through this process are hired for a one-year contract.

Since2013, the PDO has conducted an annual review for each public defender, to
determine whether to extend his or her contract. The review examines, inter alia: acquittals
and favorable judgments, results at sentencing, the number of appeals or claims filed,
adherence to office policy on maintenance of case files, completion of required trainings, and
any disciplinary proceedings. Each public defender receives a numerical score by an
evaluation committee made up of staff from the Chamber, the PDO, and two independent
advocates. Typically, 20% of the public defender contracts are not renewed. Those public
defenders whose contracts are not renewed may reapply, and will then compete with new
applicants for open positions. The Chamber began developing a more comprehensive
evaluation procedure in July of 2015, which will include a more substantive review of a public
defender’s work. In the new system, if problems are identified, the public defender will be
counseled and given an opportunity to improve before any action is taken against him or her.
If there is no improvement, then the attorney will receive a negative evaluation, which may
result in sanctions and the non-renewal of his or her contract.

Training and Mentorship of Public Defenders -There is no orientation training for
new public defenders, but newer attorneys are often paired with more senior lawyers in co-
defendant cases. Moreover, a pilot mentorship program was introduced in 2014 and is
currently being expanded. At present, two former public defenders and one current public
defender have served as mentors to less experienced public defenders. These attorneys
advise mentees for a three-month period, primarily over the telephone and via email, on case
strategy and issues in criminal law. The PDO is also in the process of finalizing a pilot web-
based case management system, which will with the organization and management of
caseloads. All members of the Chamber of Advocates - including public defenders - are




required to complete twenty-four hours of continuing legal education each year. The
Chamber organizes trainings relevant to criminal defense attorneys, including weekend
trainings supported by ABA ROLI, and charges a fee as part of its members’ dues. In 2009,the
Chamber, with the support of ABA ROLI published a practical guidebook for the practice of
criminal law that contains case law, case procedures and model motions.

Fees and Payment of Public Defenders - Public defender pay is tied to public
prosecutor pay. It is currently $770 gross and $600 net per month, which is considered an
attractive salary in Armenia. All public defenders receive the same pay regardless of
experience, difficulty of caseload, location, or hours worked. The few private attorneys
retained by the PDO are paid an hourly rate based on the salary of a public defender.

5.2.3. Ukraine

Until recently, all Ukrainian citizens were required to pay for legal representation.
Over the past five years, however, sweeping reforms have been enacted that, once fully
implemented, will guarantee the right to free legal aid to indigent individuals in criminal,
civil and administrative cases. In 2011, Ukraine’s parliament adopted The Law of Ukraine
“On Free Legal Aid”In conjunction with the Law on Free Legal Aid, the Coordination Center
for Legal Aid Provision (CCLAP) was established within the Ministry of Justice to implement
the new guarantees. In 2012, anew Criminal Procedure Code (CPC) was adopted, which
regulates the work of lawyers providing free legal services to criminal defendants. Finally, in
2014 the Parliament adopted the Law of Ukraine “On Public Prosecutor’s Office” which
modifies the Law on Free Legal Aid and, in particular, expands the rights of detainees,
suspects, accused, and convicted.

Legal aid services in Ukraine are divided into two categories: “primary legal aid’
which covers services related to access to law - e.g., provision of legal information and
support in drafting legal documents; and “secondary legal aid,” which covers services related
to access to justice. The Law on Free Legal Aid guarantees both, and twenty-seven regional
Free Secondary Legal Aid Centers (FSLAC) have been created to assist the CCLAP in fulfilling
its mandate to provide secondary legal aid. The FSLACs serve as territorial units of the CCLAP
and oversee the appointment of lawyers to provide secondary legal aid in criminal cases.
More specifically, the FSLACs are responsible for: engaging lawyers on a permanent, regular
and/or temporary basis, and replacing lawyers, as necessary; making decisions on free legal
aid in individual cases and assigning counsel; verifying financial documentation and
providing compensation to lawyers providing free legal aid; monitoring the quality of free
legal aid; and cooperating and coordinating with, inter alia, law enforcement bodies, courts,
and executive and self-government bodies.

Eligibility for Representation and Scope of Representation -Ukrainian law now
guarantees free legal aid to a suspect or accused from detention until the end of criminal
proceedings. Those who have been convicted and sentenced to imprisonment are also
entitled to obtain free legal counsel from one of the legal aid centers. Individuals who have
been detained are ordinarily guaranteed the right to access a lawyer within one hour of
their detention. At present, there are two mechanisms in place for notifying a FSLAC that an
indigent individual is in detention. A representative from the relevant law-enforcement body
is obligated to inform a FSLAC immediately about the detention, including personal




information about the detainee and the location, time, and reason for the detention. The
detained person or his/her close relatives may also inform the FSLAC, which the FSLAC
verifies by contacting the relevant law enforcement agency.'> Either way, upon verifying a
detention the FSLAC assigns an eligible attorney, who is obliged to meet with the detainee
confidentially within the first hour of detention. In exceptional circumstances, the lawyer is
given up to six hours to meet with the detainee. If the lawyer does not arrive within the
prescribed period, the responsible law enforcement officer must contact the FSLAC, which
then assigns another lawyer. A detained person has the right to refuse free legal aid, but
must do so in the presence of the assigned lawyer during the confidential meeting.

Requirements for Appointment and Appointment Process-Lawyers providing free
legal aid must be included in the Registries of Free Secondary Legal Aid Lawyers (FSLA). All
FLSA lawyers must successfully complete a competitive assessment, which includes: 1) a
review of the lawyer’s qualifications, 2) an anonymous written test, and 3) an interview.
Once added to the Registries, attorneys are engaged to provide free legal aid on a voluntary
basis. Each lawyer signs a contract with a FSLAC, which governs her workload and provides
guarantees respecting the lawyer’s activity. As of September 2014, 3,889 of approximately
30,000 lawyers in Ukraine were included in the Registries. Of those, 2,180 had been engaged
by an FSLAC to provide legal services in criminal cases.

CCLAP offers free trainings, primarily related to the CPC, which FSLA lawyers may
participate in on a voluntary basis. CCLAP has also developed guidelines for FSLA lawyers, in
an effort to share best practices and support on-going training.'®Finally, CCLAP is making
use of social media; it moderates several Facebook groups intended to serve as discussion
forums and provide consultation support to FSLA lawyers. The FSLACs are tasked with
monitoring the quality of representation provided by FLSA lawyers. To that end, quality-
monitoring units have been established in all FSLACs, which are run by experienced legal aid
lawyers."#These units are in the process of implementing a variety of measures to ensure
quality - including, inter alia, interviewing and observing FSLA lawyers, analyzing
workloads, collecting statistical and observational data on performance, and promoting
quality standards.

Fees and Payment of FSLA Lawyers -CCLAP develops draft procedures and
regulations for compensation of FSLA lawyers, in consultation with the Ministries of Finance,
Social Policy, and Economic Development and Trade. The Ministry of Justice then submits
those procedures and regulations to the Cabinet of Ministers for approval FSLA lawyers are
compensated according to the type of representation provided. For representation during
detention, compensation is determined on a case-by-case basis, taking into account the
complexity of the case and the activities undertaken, among other things. For representation
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The two methods are not mutually exclusive; law enforcement is always required to notify the FSLAC, but the detained person
or his representative may do so as well The latter procedure was adopted to guard against the risk of violation of detainee rights.
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As of 2014, however, no comprehensive trainings had been provided to CCLAP or the FSLACs to support institutional capacity
building within the legal aid system. That is problematic, given that these nascent institutions are charged with implementing the free legal
aid system in Ukraine.
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during criminal proceedings, lawyers receive a base payment of 2.5 times the minimal wage
multiplied by twenty hours (the estimated time spent by a lawyer on each separate stage of a
criminal proceeding). That number is then multiplied by three indexes, which take into
account the stage of the criminal proceedings, the complexity of the case, and whether the
case poses any special difficulties - e.g., an appeal Lawyers are also remunerated for costs
incurred during representation, including transportation, fuel, and hotel costs. Payment is
calculated and remitted on a monthly basis for each completed stage of the criminal case.
CCLAP has established a transparent policy for the weekly publication on FSLAC websites of
information on lawyer compensation.

6. KEY FINDINGS OF CONDUCTED RESEARCH

6.1. The analysis of effectiveness of the legal protection system of the accused in
Albania, Bosnia and Herzegovina, Kosovo, Macedonia and Serbia

Albania, BIH, Kosovo, Macedonia and Serbia are located on the territory of the
Western Balkans, which is political term created by the EU in order to indicate a new
approach towards these countries in the context of the accession process. All five countries
have chosen EU membership as their main political goal and have undertaken some reforms
needed to fulfill accession criteria and to harmonize national legislation with the standards of
the EU. At present, countries in the region are at different stages in the EU accession process
- Albania, Macedonia and Serbia have been recognized as the candidate countries, while
Bosnia and Herzegovina and Kosovo have potential candidate status.

The countries in the region have undergone major reforms, which significantly
transformed their economies in the past 20 years. They have experienced transformation
toward marketbased systems, privatization of inefficient state owned enterprises, rapid
adoption of modern banking systems and the external orientation of their economies. The
challenges in their economic systems have usually been reflected through high
unemployment rates and dysfunctional economy. Unemployment rate across region is high
and young people are particularly affected. Despite the numerous structural reforms that
have been initiated and implemented in the past two decades, the achieved results are not
satisfactory mainly due to reform fatigue, resistance from various social actors and different
interests of political elites. Accordingly, the region is faced with an uncompleted process of
transition, redundant state involvement in the functioning of the market and legal
uncertainty. Also, the complex political and economic situation in the region at the end of
twentieth century yielded difficult diplomatic relations and by extension also affected
cooperation and communication among countries in the region.

An independent and efficient judiciary is a crucial component of every democratic
state. Because of this, judicial reforms have become a significant part of the EU accession
process. The judiciary was mostly influenced by Romano-Germanic traditions as well as
with legacy of forty-years of communist/socialist rule. Accordingly, improvement of the rule
of law became one of the main preconditions for EU accession for all countries in the region.
Besides independence, efficiency and accountability, an essential feature of the judicial
reforms is effectiveness, which means that the policies undertaken should comply with the
normative values of the rule of law in order to improve the quality of the judiciary.
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In light of EU accession, the countries in the region (except Albania) have reformed
their criminal procedure codes. The inquisitorial systems in these countries were
considered to be ineffective at protecting defendants’ rights. As a result, they have introduced
adversarial or quasi-adversarial systems modeled on the common law instead of the
inquisitorial system. These changes have significantly altered the role of the court and
judges in the entire process. The court no longer plays a major role in conducting the
criminal procedure, which is now the responsibility of the prosecutor. The role of the judge
is to ensure the procedural fairness of the proceedings, not to lead them. By contrast,
compared to the previous period, the new systems provide defendants and their lawyers
with a more active role in the criminal proceedings.

Other instruments based on common law (such as plea bargaining and deferral of
prosecution) have also been introduced in order to increase the efficiency of new systems.
Currently, the countries in the region are at different levels of the process of adoption and
implementation of procedural reforms. Bosnia and Herzegovina began to implement the
criminal procedure reforms in 2003, while Kosovo, Serbia and Macedonia began to
implement the new codes in late 2013. Albania has made recent changes to criminal law and
criminal justice procedures, but has not reformed its criminal procedure.

6.1.1. Albania

a) Overview of the Criminal Law Reforms: The judicial system in Albania is
consisted of the Supreme Court, the courts of appeal and the courts of first instance. The
Constitution also foresees the organization and functioning of a Constitutional Court. This
Court guarantees respect for the Constitution and has the exclusive right of its final
interpretation.’® Albania has made recent changes to its criminal law and criminal justice
procedures in order to harmonize its national legislation with its international obligation,
particularly in the area of human rights. The process of criminal law reform has been
focused on: the accountability, impartiality and professionalism of judges and prosecutors;
elimination of delays in criminal proceedings; improving the position of defense lawyers in
trials; increasing the quality of service lawyers provide to criminal defendants; and
broadening the scope of cases in which criminal defendants must have a defense advocate.

In 2012, the Ministry of Justice approved amendments to the Law on Advocacy in
order to improve the courts’ performance. The first aim of these changes was to solve
problems regarding postponement of hearings due to the frequent absence of lawyers, by
establishing a procedural law that introduces changes to the rights and obligations of
lawyers. These amendments also provide for the creation of the National School of Advocates
(as a body of the National Chamber of Advocates), which will conduct educational trainings
in order to prepare advocate-trainees for practice and to help licensed lawyers to maintain
and upgrade their professional knowledge and competencies. Finally, the amendments to the
Criminal Code provide for stricter punishments for those convicted of murdering members
of the police force, murdering their spouses, combating homicide motivated by blood feuds
and unlawfully possessing weapons.

Present law: As it is stated in the statute of the National Bar Association, the main
objective of this association is to promote the provision of free legal assistance for those
who cannot afford a lawyer. The compensation for lawyers is determined by the court or the
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prosecutor’s office, when the person represented does not have the financial ability to pay
and the legal assistance is provided free of charge. In these circumstances the size of the
reward is determined with a joint decision of the Minister of Justice and the governing
council of national Bar Association.'® The governing council of the Bar Association appoints
counsel for judicial proceedings when required by the court, and also appoints replacement
counsel when a lawyer quits and the client cannot find another one.l”

The joint order issued by Ministry of Justice and the BAR association lists tariffs for lawyers'
rewards in the absence of lawyer-client arrangements. This Order also states that for penal
cases “the service for minors in conflict with the law should be half of the tariffs applied for
adults,” and the service for “people in need” should be 80% lower than the above tariffs.”8
This act has replaced Regulation No. 2 (1996) “On the fariffs of maximal reward for legal
assistance given by the lawyers of the Ministry of Justice.” The Order also provides for the
possibility to determine by agreement of the parties remuneration, the respective table of
costs related to the type of service, and the agency the remuneration is required from.
According to this Regulation “in cases where the lawyer is appointed, the remuneration is
determined by the court and cannot be more than 60% of the above tariffs (Article 3).

b) The situation of the legal assistance in Albania in the context of present justice
reform process 19

Before the legislative changes of 2012, the conduct of the disciplinary process in
National Bar Association had specific problems with regard to the malfunctioning of the
structures in charge of examining the complaints against advocates, and the very
complicated way the examination of these complaints had to go through, the meeting of the
formal conditions by the complainants, compliance with the deadlines. As a result of these
problems, only a limited number of disciplinary measures were taken against advocates for
violations of professional standards or rules of ethics. This did not respond to the stage and
problems affecting the Advocacy and the quality of its service delivery. The legal amendments
which came into force at the end of January 2013 addressed the issue of the complaints,
which do not meet the formal conditions for filing the complaint, by providing in the law the
establishment of the NCA Complaints Commissioner, who not only receives the complaints,
but also explains to the complainants the process of their review, as well as guarantees the
proper recording and acceptance of the valid complaints. With the establishment of the
Disciplinary Committee in 2013, a total of 167 complaints were registered with the Court of
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Article 11 of Law 9109, date 17/07/2003, “On the profession of the lawyer in the Republic of Albania,
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Article 22 of the Law 9109, date 17/07 /2003, “On the profession of the lawyer in the Republic of Albania”

18

The joint order issued by Ministry of Justice and the BAR association, No. 1284/3 and 212, dated 16/05/2005, “On the
approval of fees of lawyers for the legal assistance”

19

These findings are based in the strategic documents presented so far by the special commission for the justice reform in
Albania and the public consultations with CSOs. TLAS is one of the CSOs consulted by the parliamentary group, to produce opinions and
suggestions.




Serious Crimes claiming that the court appointed advocates had failed to appear at court
hearings. The Disciplinary Committee has suspended the license of one advocate on these
grounds, and has given a written warning to three other advocates.

Legal aid budget: Provision of legal aid is ensured by the State Commission for Legal
Aid, whose mission is to provide primary or secondary legal aid to persons who have the
right to legal aid: a) upon a request to be defended by a lawyer in all phases of the criminal
process by an accused who lacks the financial means to obtain a lawyer or otherwise does
not have a lawyer; b) to those who need legal aid in civil or administrative cases (but
persons have to prove they do not have sufficient financial means to pay for such legal aid),
or in cases that are extremely complex from the procedural or substantive aspect; and c) to
minors during criminal proceedings.

The State Commission for Legal Aid appoints counsel to individuals who fall within
one of the enumerated categories. This Commission is also tasked with implementing the
budget for the granting of legal aid. Primary and secondary legal aid is provided by state
budget funds, under a separate item in the budget of the State Commission for Legal Aid. The
State Commission for Legal Aid has the right to receive other lawful funding apart from the
funds foreseen in the state budget. The budget of the State Commission for Legal Aid in 2015
was13,700,000 ALL. Data obtained by the Commission indicates that the funding from the
state budget for such legal aid was 4,180,000 ALL. According the CEPE] report “during 2014,
39 million ALL are paid to the ex officio lawyer, of which 6 million have been dues
accumulated from 2013. One of the reasons of failure to pay the ex officio lawyers on time, in
addition to the problems of budget insufficiency, has been the failure to submit on time the
documentation necessary to make such payment.”2°

On the other side, regarding the budget situation on legal aid, the representative of the
Ministry of Finances, in the round table “On financing the judicial system” stated that in
respect of the aid does not exist a case where the legal aid is negated by the Ministry of
Finances. The process is complicated that there are some stakeholders but there is no case
of negating the legal aid for specific cases when they have fulfilled the legal requests foreseen
by the legislation in force. Representatives of judiciary maximally assess the establishment
by law of the report the judicial budget should have with GDP because this ensures the
budgetary independence of the judiciary as well as the non-interference of the Ministry of
Finances through guidelines or laws which limit or reduce this budget. If the request is
formally correct and accompanied with evidences (proving insufficient means) the Ministry
of Finances will not deny payment for legal aid.

It is important the observation that the judicial budget not to be touched along a year,
in cases that the Council of Ministers, Ministry of Finances limit or reduce it through
instructions or laws. Judiciary representatives requested not to violate the budget during the
reallocation of funds as far as the judiciary is governed by a board. As the budget is an
estimate, the courts should have the opportunity to reallocate and adopt into the board of
the budget as the legislative body of the judiciary.

c) Issues related to practical implementation
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In the arrest and detention stage: Despite the fact that the Constitution guarantees
such right for the persons who are subject to such limitation, the situation in the field and
the legal situation do not meet such obligation. The analysis of the above acts shows that
there is no specific legal or by-law regulation that would make effective the defense of people
in this stage through the assistance of the lawyer.

In the stage of preliminary investigations: In this stage, the possibility for people in
difficult economic situations to benefit from free legal assistance is generally functioning.
The law requires the agency responsible for preliminary investigations (prosecution office)
at the court of first instance to cover the remuneration of lawyers appointed for compulsory
defense cases, and in cases when the defendant appoints a lawyer but has no means to cover
the costs of this service. The prosecuting body has the authority to appoint a defense
attorney for a defendant who has none.?! Though the prosecutor is a public official who,
during his/her duty, represents public interests, s/he can have no “interest” in the case
under investigation, since the results of the investigations are considered an indicator of the
results of his/her professional work. The process in Albania therefore contains a tension
between the role of the prosecutor and defendant as “opposing parties” in front of an
independent and impartial court and the requirements of a “fair legal (judicial process,”
because by appointing counsel for the defendant at the investigation stage, the prosecutor is
essentially choosing his/her opponent. It is understandable that between the prosecutor and
the defendant there are conflicts of interest.

In the stage of first instance judgment: At this stage, the authority to appoint a
lawyer falls on the judge. Different practices are seen in different courts regarding the
appointment of lawyers. There are functioning models, but also models that create practical
concerns. The concerns exist mainly in the “big” judicial districts. In some of them the Bar
Association does not participate in determining the criteria used by the court in appointing
a lawyer. In these courts, the practice has created a group of “ready” lawyers from which the
judges select the lawyer based on the communication availability. The lawyer that is available
on the phone or already already in the court or nearby;, is selected. In some other courts, the
Bar Association has deposited lists of lawyers and contact details. In these cases, the judges
are the ones making direct contact and selection. Some BAR Associations have determined a
group of “ready” lawyers, according to a schedule. In these cases, based on the schedule
drafted by Bar Association, the judge appoints the lawyer who will take on the defense.

In the stage after the verdict (appeal, recourse, request, review): This is the stage
of judgment where the biggest problems exist in practice. In the initial judgment, including
the review of the case by the Appellate Court, there is a more-or-less consolidated practice
for providing the legal counsel either appointed in the cases foreseen in Criminal Procedure
Code or with the demand of the defendant “with lack of sufficient means.” But in the other
judgment stages, such as the Recourse in High Court, or the examination of the Request for
“sentence review” in High Court, such practice does not exist. The concern increases after
the position of the Constitutional Court that the legal counsel in determined circumstances is
indispensable even in these judgment stages.

The Constitutional Court of the Republic of Albania guarantees that “the provisions
of the Constitution and the European Convention on Human Rights defend the interests of
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the defendant in a process, because it's him/her who will be directly affected by the
outcome of a process carried out without his/her and the lawyer's presence. Based on the
specific case under adjudication, when the case was being examined as the result of the
recourse presented by the prosecutor, who has requested the aggravation of the defendant's
position and the fact that neither the defendant nor the lawyer were present in the trial, the
Criminal College of the High Court should have not carried out the judgment without
clarifying why they were not present and without giving the possibility to the defendant
party to carry out legal defense. In these circumstances, the High Court and Bar Association
should determine the modalities of their collaboration in order to effectively fulfill this
constitutional obligation determined by the Constitutional Court.

In the stage of sentence execution: Even in this stage, there is a lack of practice or
normative act which would make the implementation of legal assistance effective. Despite
the great need for legal assistance in this stage of the process, there is no usable normative
ground for this type of assistance. It is clear that the jurisprudence of Strasbourg Court has
clearly stated that “the stage of execution of court sentences is part of the judicial process.”
As a result, the requirements of Article 6 of the Convention are applicable at this stage too.
This emphasizes the need to create the framework to protect the rights of the individual in
this stage of the process.

Quality of defense: There is no unified opinion on this issue. Opinions vary, mainly
according to the size of the judicial district where the activity of prosecution offices or the
lawyers defending the defendants is carried out. In the judicial districts where there are a
limited number of defense lawyers, the predominant opinion is that there is no difference
between the professional level of defense provided by attorneys retained by the defendants
or their relatives and the defense provided by attorneys appointed by the prosecuting body.
This lack of difference comes from the fact that the same attorneys carry out the defense in
both cases. The opinion changes in judicial districts with a higher number of lawyers. In
these judicial districts, the predominant opinion is that there is a relatively large professional
difference among the lawyers. A group of professional lawyers successful in the market, due
to their work load, are not involved in the defense of cases where the lawyer is appointed by
the prosecutor’s office.

Another group of lawyers, mainly those who do not have a great work load, show a
greater willingness to be included voluntarily in the list of attorneys from which the
prosecutor chooses defense lawyers. But the predominant opinion in these judicial districts
is that the lawyers included in these lists are not the most professional ones. Furthermore,
even the professional lawyers included in the list do not show a sufficient care for the quality
of defense?? Another phenomena seen in this stage of the defense, is related to the fact that
we are only dealing with the cases when the defense lawyer is appointed by the prosecution
office because of the obligation in the cases foreseen by the Code of Criminal Procedure.
There are rare cases when a lawyer is appointed “because of the request of the defendant
due to the financial impossibility to pay the lawyer himself"The examination of the acts
regulating this field and the interviews organized in courts and prosecution offices shows
that there is a lack of defining criteriafor the concept of a “lack of sufficient means to pay the
lawyer” In these cases the prosecution offices act based only on the statement and request
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determined procedural actions without the presence of the defense lawyer.




of the interested persons. An important issue at this stage of the defense is the one
connected to the remuneration of lawyers.

The documents examined show that after 2005, despite the approval of the relevant
documentation in this regard?3, the Regulation No 2 (1996) with its respective fees continues
to be used. The analysis of these acts shows the existing issues regarding the remuneration
method. The lawyers consider the regulation is still applied discrimination in remuneration,
due to low fees in comparison with the existing market of lawyer fees or because of the
provision of the maximum fee. The Joint Order, despite bringing closer the general
differences in service fees, increasing the standard legal fee (excluding the free agreement),
still accepts the “discrimination” of the lawyers serving “people in need.” Without clarifying
this arrangement (i.e. without determining who contributes the established difference), this
way of expression creates a difference in fees, which directly implies a difference in service
quality.

The interviews pointed out the numerous problems even with the application of fees.
The heads of prosecution offices in their interviews raised the issue of insufficient funds to
deal with the actual needs. As a result the payments are done very late, mainly a payment for
the whole year in the beginning of the next financial year. These issues of remuneration for
the lawyers who are involved in this category of defenses, creates a difference in service
quality, because this type of defense is considered a “field of action” only for lawyers who are
unsuccessful in the market. The “quality” of the defense is not only an ethical issue, but at
the same time represents an important constitutional issue for the protection of fundamental
human rights. This position was clearly taken by the Constitutional Court of the Republic of
Albania deliberating that “according to important constitutional and procedural principles
and the jurisprudence of the Constitutional Court, the defense lawyer in a court process
should act in compliance with the law, standards and professional ethics to defend the rights
of his/her client. When the attorney acts in violation of his/her obligations in defense of the
client's rights, he/she violates the individual's right to legal counsel”24

Defendants - minors under trial: Minors who need legal assistance receive special
treatment due to the specifics circumstances of this group. The Republic of Albania has
adhered to a number of Conventions and other international acts, which include obligations
regarding the protection of the rights of minors. Since the criminal law recognizes the
criminal responsibility of minors aged 14-18 years, they can be subject to criminal
proceedings. The Criminal Procedure Code guarantees the application of Article 54 of the
Constitution, which provides for a special state protection for children. Also, Article 35 of the
Criminal Procedure Code specifically guarantee the right to counsel for all minors. The
special protection provided by the Albanian legislation is expressed also in the practice of
the Constitutional Court. This Court held that “based on the mentioned provisions it is clear
that in the judgment of minors the legal defense is obligatory and its absence, based on
Article 128 of the Criminal Procedure Code, makes the procedural acts absolutely invalid and
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Joint Order No 1284/3, Date 16.05.2005, of the Ministry of Justice and No 212, Date 16.05.2005 of the BAR Association: “On
the fees for the remuneration of lawyers providing legal assistance”
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as a result, the judgment is unconstitutional?® The studies carried out, however, especially
those conducted by non-profit organizations, have identified a total lack of care to take into
consideration the specifics of their defense.

There is no special group of lawyers who specialize in defense of this category of
defendants. As a result, there is a lack of professionalism in this specific area of defense. The
obligations in Article 37 of the Convention on the Rights of the Child, for arrest, detention or
imprisonment of a child only as a measure of last resort and for the shortest appropriate
period of time,” are not upheld, since the judicial practice is full of paradoxes of arrest and
imprisonment of children even for non grave criminal offenses. Obviously, the
“nonexistence” of specialized prosecutors or judges has its negative impact on these
indicators, but there is a negative impact from the lack of legal assistance from specially
trained lawyers. Another phenomenon, which is present not only for the defense of this
category of people, is the monitoring of the work of lawyers offering legal assistance. The
fact that the Bar Association does not supervise the quality of the legal assistance is well
known. This monitoring is not carried out even by other governmental or non-
governmental mechanisms. Accordingly, quality is mentioned only in the meetings with
persons participating in the process, judges, prosecutors, judicial police officers, lawyers,
etc. Furthermore, there is no normative framework showing who and how the monitoring
is organized.

Individuals damaged by a criminal act: This category of persons, despite being
directly linked to criminal offenses, is not taken into consideration regarding the way their
rights in a judicial process are respected. There is no legal provision to provide legal
assistance for this category of individuals in cases where they cannot afford the costs of legal
assistance.

d) Conclusions and recommendations

The obvious complexity of the issue requires whole set of policy measures which
should be done in order to improve the ex-officio defense system in Albania. The measures
should cover all necessary aspects of the system and fulfill the gaps in the legislation,
procedure and practice. The most important for the people who are using the system is that
right to the fair trial is respected in accordance to international standards, particularly these
set by European Court for Human Rights. That requires full respect the rights of the ex-
officio lawyers to be paid and treated in fair way. The existing practice in Albania is burden
with non-equal treatment of the lawyers, serious lack of the lawyers’ capacity and dedication
and variety of practical solutions which are different from court to court. The non-equal
practice creates fertile ground for corruption and ruins the whole system. The practical
consequence is jeopardizing the right to the fair trial

Due to the fact that lawyers’ chamber should be responsible for selection of the ex-
officio lawyers, its role need to be strengthened. Chamber should take important part in the
whole process of selection and monitoring of lawyers’ work in these cases. The selection
criteria need to be very strictly prescribed and respected. The system which provides the
fair treatment of the lawyers is not important only for the lawyers themselves but also for
the rights of the accused. The accused needs to have possibility to be represented in front of
the court by the lawyers who are selected in fair process and not on the basis of corruption.
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The corrupted system produces the lower level of quality and seriously endangered rights of
the persons which are part of court proceedings. It also ruins the whole system of rule of law
and human rights protection in the country. The cooperation of the courts is absolutely
necessary for the reform of appointment system and the courts should be sanctioned in all
cases when the chamber’ list of ex-officio lawyers is not respected.

It is the unquestionable right of all people to choose the most qualified lawyer who
can represent him/her in front of the court. The fact that someone is not in the position
(from various reasons) to pay the lawyer should not mean that the quality of the service will
be lower or not equal with the one who can pay the lawyer. Chamber should install the
software which could track all the ex-officio lawyers, including number of cases, track
records, successfulness and all other relevant data. The software could provide randomness
in the appointment of the layers. The accurate data in the software provides the opportunity
for all defendants to have full overview of the possible ex-officio lawyers and to choose freely
on the basis of clear evidences of results. This also requires necessary changes in Criminal
Procedure Code in order to meet standards from the practice of European Court of Human
Rights. The lawyers’ chamber should adopt rules and procedures which will prescribe whole
procedure and all important steps as well as rights and obligation of the lawyers.

For their work, lawyers need to be adequately paid. The right system of lawyers’ fees
is important for exercising the right on fair trial Existing practice in Albania is not
consistent and there is a lack of motivation among lawyers to accept ex-officio defense cases.
Payments could be provided several times during the proceedings. Also, one of the useful
improvements should be change of a payment method. The payments should be based on
working hours instead on number of hearings. Complicate bureaucracy in the payment
system is also one of the issues which are making lawyers’ work harder. This could be easily
changed with small adjust of the practice. For the rights of defendants it will be very helpful
if free legal aid services could be also include in ex-officio defense system.

Training and skill improvements for the ex-officio lawyers are important part of the
reform of the whole system. Lawyers with the lack of the capacities could make serious
damage for the accused and significantly jeopardize the substance of the rights of the
accused. The whole system of capacity building for the ex-officio lawyers should be
responsibility of lawyers’ chamber. Chamber should organize the trainings and other forms
of education but also keep the records on all the lawyers. These records requires accurate
data on specific knowledge and skills of the lawyers, experience in special proceedings as
well as clear evaluation results for all participants in education process. The disciplinary
proceedings against the lawyers have to be notified in their dossiers. Trainings should be
more specialized and minimum of the lawyers’ capacities should be prescribed by the rule
book of the chamber.

In order to achieve all the results from the paper, following practical steps should be done:

e New regulation within the chamber with all rules and procedures for ex-officio
lawyers’ appointments;

e Update of the ex-officio lawyers’ lists in chamber;

¢ Installing the software which could track all the ex-officio lawyers;

e Sanctions for the courts which are not respecting the chamber list of ex-officio
lawyers;

e New tariff for the ex-officio lawyers ;
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e Unified tariff for all legal procedures;

¢ Changing the practice of payment of ex-officio lawyers and payments on the basis of
working hours;

e Simplification of the administrative procedures for payments to the ex-officio
lawyers;

¢ Inclusion of free legal aid services in ex-officio defense system;

e Full responsibility of Chamber over the education and tracking the records of ex-
officio lawyers;

¢ Inclusion of the disciplinary proceedings against the lawyers into their dossiers;

¢ Changing the Criminal Proceeding Code that foresees that the lawyer is selected
exclusively from the accused;

6.1.2. Bosnia and Herzegovina

a) Overview of the Criminal Law Reforms: The Dayton Peace Agreement (1995)
gives most authority to the two Entities, Republika Srpska (RS) and the Federation of Bosnia
and Herzegovina (FBiH), with a weak state structure on the top. The district of Brc¢ko has a
high degree of autonomy outside the two Entities, while the FBiH is sub-divided into ten
Cantons, each with considerable powers on legal matters. Further, every canton is further
split in municipalities. The Republika Srpska is only divided into municipalities. The major
issue in BiH is the fragmented national polity along ethnic-geographic lines. Allocation of
decision-making positions within the public sector at State, Entity and often also at Canton
levels is based on ethnic considerations. At the State level, an ethnic “balance” is achieved by
having senior posts filled by staff from the three dominant ethnic groups.

State (BIH) Level: The Constitutional Court of Bosnia and Herzegovina is
composed of nine judges,?®and its main duty is to be the interpreter and guardian of the
Constitution of Bosnia and Herzegovina. The Parliament of Bosnia and Herzegovina adopted
the Law on the Court of BIH (July 3, 2002) which was earlier promulgated by the Office of
High Representative in Bosnia and Herzegovina (OHR). The Court of Bosnia and
Herzegovina was formally established by the Decision of the High Representative (2002),
when the first seven judges of the Court were appointed?’The High Judicial and
Prosecutorial Council (HJPC) is a state-level body established by law in 2004 with the aim
of ensuring an independent, impartial and professional judiciary in Bosnia and Herzegovina.
This judicial institution is not explicitly written into the Constitution, but uses the
constitutional provisions to justify its establishment.

The Federation of Bosnia and Herzegovina: The Constitutional Court of the
FBiH is composed of nine judges, which are finally selected and appointed by the HJPC. This
Court decides on the constitutionality of Federal Cantonal and Municipal regulations and
decides questions that arise under legislation regulating immunity. The Supreme Court of
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Bosnia and Herzegovina or of any neighboring country.
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the FBiH is the highest appellate court in the FBiH and has four divisions: Criminal Division,
Civil Division, Administrative Division, and Division for Registering and Monitoring of the
Court Practice. All judges of the Court are appointed and disciplined by the HJPC.
The Cantonal Courts in the FBiH have first instance jurisdiction, appellate jurisdiction, and
jurisdiction over other legal matters prescribed by the Law. The jurisdiction of the
Municipal Courts in the FBiH encompasses first instance jurisdiction in criminal and civil
cases, as well as jurisdiction in other matters prescribed by the Law.

Republika Srpska: The Constitutional Court of the RS is composed of nine judges,
which are selected by the National Assembly. The Constitutional Court decides on the
constitutionality of laws and both the constitutionality and legality of regulations and general
acts. The Supreme Court of the RS is the highest appellate court in the RS and has three
divisions: Criminal Division, Civil Division and Administrative Division. All judges of the
Court are appointed and disciplined by the HJPC. The District Courts have first instance
jurisdiction, appellate jurisdiction and jurisdiction over other legal matters prescribed by
the Law. The District Commercial Courts have special jurisdiction over intellectual
property matters, disputes related to maritime law and aeronautical law, bankruptcy and
liquidatio